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26 January 2018 

Arkansas Pollution Control and Ecology Commission 

5301 Northshore Drive 

North Little Rock, AR 72118 

Verbal Comments to APC&EC 

RE: Petition to Initiate Third-Party Rulemaking to Adopt Proposed Regulation No. 37 

Arkansas Nutrient Water Quality Trading Regulation 

First of all, let me say that I DO appreciate the effort of the advisory group in their work 

to develop solutions to address nutrient concerns throughout the state. Having given lectures 

advocating for the use of conservation banking programs, a concept that is no different than 

nutrient trading, I support the idea of developing a monetary incentive for landowners to take 

voluntary action to reduce nutrient runoff from their land. But unfortunately, this document 

doesn’t come close to outlining a pathway for achieving that goal and is nowhere near ready for 

implementation. 

Several pertinent details remain to be defined, and as a result, everything remains 

subjective and up for interpretation, which almost certainly means that the commission will be 

gearing up to hear appeal after appeal if moving forward with adopting this regulation as it 

stands. For example, “watershed” is not even defined. If I were to apply for credits in the Mill 

Creek watershed, could those credits be sold only within the Mill Creek drainage, the Buffalo 

River drainage, or even the White River drainage? The specific HUC level needs to be defined 

for “watershed.”  

While I don’t have time to point out all the vague and arbitrary language used in this 

proposal, what must be recognized is that moving forward with a nutrient trading program is 

putting the cart before the horse seeing as how Arkansas has yet to develop numeric nutrient 

criteria… or even set standards for nutrient translators, such as amounts of benthic algae or 

shifts in the aquatic community. Without those, there is no way to predefine what constitutes a 

localized adverse effect on water quality meaning you are essentially setting this program up for 

failure.  

No one here is oblivious to the fact we have been hearing about unacceptable levels of 

nuisance algae on the Buffalo River nonstop for the past two years…and, if anything should be 

clear, it is that the public is in disagreement with the department about what constitutes 

objectionable algae. Vague, arbitrary, and subjective regulations do not work.  



 White River WATERKEEPER®  

 

Not only that, the economic and environmental benefit analysis fails to provide an 

estimate for ADEQ’s manpower and resources that will be needed to implement and enforce this 

proposed change.  

Without that, the commission wouldn’t be acting in the best interest of the public or the 

department to move forward at this time… And in truth, there is no way ADEQ can provide 

you with an accurate estimate without having more details provided in this regulation. 

I strongly urge you to deny the petition for rulemaking to adopt Regulation 37 today so 

that no one here has to waste more time and resources moving forward with a regulation that is 

in no way ready to go out for public comment and review.  

 

Jessie J. Green 

Executive Director & Waterkeeper 


